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EDITORIAL NOTES. 


IT WILL BE INTERESTING to observe the practical working of the 
recent amendment to the mechanics’ lien law. It was no doubt 
made in the interest of materialmen, but it seems likely that the 
effect of it will be to compel them to relinquish in advance all claim 
upon the building and trust entirely to the contractor. The labor- 
ers are included in the terms of the act, and it is a rare case in 
which they allow the Saturday night to go by without getting their 
pay, and, if they do, their usual resort is to the third section of the 
act by giving notice to the owner. The law provides that in order 
to avoid a lien the owner at the time of each payment must 
require of the contractor the release of all persons who shall 
have furnished materials for, or done work upon the build- 
ing, together with an affidavit setting forth the names of all 
the materialmen and laborers and the sums due to each, and that 
these are all the persons that have a lien upon the building. The 
effect of this will be that all prudent owners will require releases 
from all materialmen, if not all laborers, before making any pay- 
ment, and the materialman will be left with his claim against the 
builder alone. It will be impracticable to get the materialmen 
together and distribute the money among them on the payment of 
each instalment and if they wish to furnish the material they will 
have to give releases from time to time, if not once for all. The 
good effect of the law will be that owners will be more careful to 
employ responsible men who can easily procure releases instead 
of those contractors who under-bid honest men and make their 
profits by using other men’s materials without paying for them. 

Several nice legal questions will arise in the construction of the 
act. The statute provides that the building and land shall be 
liable to the contractor alone provided the contract be filed ; and 
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provided further, that at the time of making the payment of the 
price stipulated, and every instalment thereof, the contractor or 
contractors shall produce and deliver to the owner the release of 
all persons who may then have furnished materials used in the 
erection of the building, and of all journeymen employed thereon 
in accordance with a stipulation to that effect to be inserted in such 
contract, which release shall have thereto annexed an affidavit of 
the contractor setting forth the names and residences of all such 
materialmen, journeymen and laborers, and the several sums of 
money due to each, and also that no other persons have any lien 
npon the building. It is to be observed that a stipulation to this 
effect must be inserted in the contract. This is necessary in order 
to compel the releases to be given, but it can hardly be regarded 
as an essential condition if the releases are in fact obtained. The 
question arises, however, whether in order to relieve the land of 
the lien it is nevessary that all the express conditions of the statute 
should be strictly complied with. Suppose, for instance, that 
releases were obtained but not at the time of the payment of every 
instalment, and that the proper affidavits were annexed, and yet 
there were, in fact, materialmen or journeymen whose names and 
residences were omitted. or supposing the names were given and 
the residences omitted, would they have a lien although, in fact, 
the money due them had been paid to the contractor and releases 
up to that time had been given? In other words, does the land 
become liable to all liens in case of a single failnre to comply with 
any of the provisions of the statute? On the other hand, if the 
conditions are complied with and the releases are furnished and 
the affidavits are made setting forth that there are no other persons 
who have liens, will this discharge the land although the affidavits 
are false, and there are in fact materialmen or laborers whose 
names were not mentioned? There can be little doubt that in such 
a case the land would be discharged and that the persons omitted 
would have to look to the contractor for redress. The owner has 
done all that the statute has required of him for the protection of 
his land. It is clear, however, that in order to be safe he must not 
only use reasonable precautions to see that the contractor pays for 
his labor and materials, but also must see to it that the terms of 
the statute are strictly complied with. The practical result, as we 
have said, will probably be that owners will take care to make con- 
tracts only with responsible builders who are able and willing to 
pay for their labor and materials. 


THE MUCH mooted question of the right of a person for whose 
benefit a contract was made between other persons to sue upon the 
contract, is the subject of an elaborate note in the September 
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humber of the American Law Register. The case which furnishes 
the occasion of the discussion is Grant v. Diebold Safe and Lock 
Co. decided by the Supreme Court of Wisconsin, May 20, 1890. 
In that case the rule was declared to be settled in Wisconsin that 
when one person for a valuable consideration engages with another 
(by simple contract or covenant) to do some act for the benefit of 
a third person, the latter may maintain an action against the 
former for breach of such engagement, citing Cotterill v. Stevens, 
(1860) 10 Wis. 422; Putney v. Farnham, (1870) 27 Wis. 187; Me- 
Dowell v. Laev, (1874) 35 Wis. 171, and other cases. In the present 
case the plaintiff had agreed with a county to do carpenter work 
on the county jail, the county not to be responsible for damage 
caused by the delay of other contractors, but the plaintiff to look 
to them for redress. The defendant was one of the other con- 
tractors and entered into a contract with the county to do the iron 
work so as not to injure or delay the plaintiff. The plaintiff sued 
the defendant, setting ont these contracts and alleging that the 
defendant had caused delay to the damage of the plaintiff. The 
defendant demurred and the demurrer having been sustained by 
the court below was overruled on appeal. It was objected that 
there was no consideration as between the plaintiff and the defend- 
ant, and that there was no privity between them. The court over- 
ruled both objections, referring especially to the fact that the de- 
fendant made his contract with the county for the benefit of the 
plaintiff with the full understanding that the county was released 
from liability for the defendant’s delay. 

It would seem that in the absence of special circumstances the 
objections would either of them have been sufficient. Considera- 
tion and privity are essential elements of a common law contract. 
Consideration means a benefit to the promissor or a detriment to 
the promissee. It is something moving between the parties, and 
so long as a consideration is required the contract is made with the 
person from whom the consideration moves, and no other person 
can claim any right under the contract because, as to him, an 
essential element of a binding contract is lacking. It is not enough 
that there should be a consideration between other persons ; there 
must be a consideration between the parties to the contract and be- 
tween the parties alone there is privity of contract. Mr. Ernest 
Watts begins his note by stating the necessity for consideration in 
simple contracts, and then goes on to examine the cases in which 
the right of a third person to sue upon a contract between two 
others has been brought in question. In England, he said, the 
rule was not definitely settled against the right until the case of 
Tweddle v. Atkinson in 1861, 1 B. & S. 393, and in America, he 
says, there is great conflict of authority. After discussing the 
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American Jaw in general, he states the rule adopted in every state 
referring to the cases. There are certainly many cases in which 
the rule is as broadly laid down as it is in Wisconsin, and yet, 
without going into the subject in detail, we may venture to say 
that, after all, the actual decisions in strictly common law cases do 
not go much beyond cases of money had and received by the 
defendant to the use of the plaintiff with the assent, express or 
implied, of the defendant. Certainly the actual decisions in New 
Jersey do not warrant any such doctrine as might be implied in the 
dicta quoted by Mr. Watts. Joslin v. N. J. Car Spring Co., 36 
N. J. L. (7 Vr.) 141, in which the new rule is laid down, was a case 
of money had and received, and the quotation of it by Vice-Chan- 
cellor Van Fleet in Crowell v. Currier, 27 N. J. Eq. (12 C. E. Gr.) 
152, was evidently not made with approval, for the Vice-Chancellor 
proceeded to repudiate the doctrine with respect to sealed instra- 
ments, and his decision was confirmed by the Court of Errors. 
W hat the law is in New Jersey on this subject we endeavored to 
show in an article in this JouRNAL in 1881, Volume 4, pp. 197 and 
229, and we must refer to that for a further discussion of the prin- 
ciple and the cases. See also for a recent case, Marvin Safe Co. v. 
Ward, 46 N. J. L. (147 Vr.) 19. <An article on the other side of the 


general question may be found in the April number of the Ameri- 
can Law Review for 1881. 


AN IMPORTANT OPINION has recently been handed down by the 
Court of Appeals of New York, touching some of the questions 
which were the subject of the note to Hayden v. Lamson in our 
October number, (13 N. J. L. J. 296.) The case was Gamble v. 
Queens County Water Company reported in the New York Law 
Journal for Oct. 20, 1890. Mullins, a stockholder and an officer 
and director of the water company, built an extension of the water 
works at a cost of $69,055.79, which included $8,000 for his per- 
sonal services. The water company at a regularly convened meet- 
ing of the shareholders contracted to purchase this extension at 
$110,000, payment to be made in stock and bonds, $50,000 in stock 
and $60,000 in bonds. The Mullins voted for the resolution to 
make the purchase, but there was a majority in favor of it without 
his vote. The law of New York relating to such companies pro- 
vides that directors may purchase property and issue stock to the 
value thereof in payment therefor. An action was brought by a 
minority of the shareholders to restrain the issue of the stock and 
bonds. The court below held that the cost of the extension was 
not more than $65,000, and that the $8,000 for the personal services 
of Mullins could not be allowed. They held that, being a director, 
he could not take part in the vote at the shareholders’ meeting; 
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that the actual cost, and not the value of the works to the com- 
pany, must be considered as measuring the price, and that the pur- 
chase for $110,000 of stock and bonds was a frand upon the com- 
plainants and should be restrained (52 Hun. 166). The Court of 
Appeals reversed the decision. They held that Mullins, being a 
shareholder, had a right to vote at the shareholders’ meeting and 
that at such meeting he represented only his own interests and was 
not acting in a fiduciary capacity as director; that on the pur- 
chase of proparty by a corporation from its shareholders there is 
no rule which forbids the owners in fixing its price, from taking 
into consideration the value of their work and the time bestowed 
upon it even though they were officers and directors of the com- 
pany, which made the purchase, and that in such a ease the 
owners are entitled to a fair profit on their venture. The court 
said that in considering the value of the property purchased in 
such a transaction it is proper to consider not only the elements of 
cost and profit to the owner of the property, but also the proposed 
use to the purchasing company, and its value to them in carrying 
on the business for which they were organized, and that in this 
case, if under all the circumstances it was worth #110,000 to the 
water company to acquire the plant, in view of the profits of the 
business and the advantage of preventing competition, then the 
purchase would be valid even thongh the price were in excess of the 
cost and reasonable profits. In addition to this the court held that 
even if the property were found to be worth to the company only 
$85,000, the vote to pay $110,000 for it is not to be condemned as a 
fraud, unless the majority acted in bad faith. They might have 
acted in good faith with reasonable expectations of futare value 
and ‘‘in order that a minority may successfully attack the majority 
in such a case,’’ as this, (and it is here that the case bears especially 
upon Hayden v. Lamson), ‘*something more must be shown than 
that the property purchased was not of the fall value of the stock 
and bonds issued at par in payment thereof. A discrepancy as 
large as that between $80,000 or $85,000 and $110,000 is not neces 

sarily a fraud. The court would have to find the further fsets 
already stated in this opinion as necessary to exist before such 
action should be enjoined.”’ The decision was that the minority 
would have no right to question the action of the majority ina 
matter relating to the management of the company, unless their 
action appeared to be so far opposed to the true interests of the 
company as to lead to the clear inference they could not have been 
influenced by an honest desire to serve these interests, bat mast 
have acted with intent to subserve some outside purpose regardless 
of the company’s interests. In case it should be found on a new 
trial that the facts were such as to require a decision on the power 
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of the company to issue stock and bonds at less than par, the court 
went on to declare that under the act of 1848, which allowed the 
purchase of property by corporations, and the issue of stock to the 
amount of the value thereof, the stock so issued to be full paid 
stock and not to be liable to any further calls. A company organ- 
ized under that act could not issue stock for property worth less 
than the par value of the stock. The court said the language of 
the statute ‘‘must mean that the amount of the nominal or par 
value of the stock must be put against the value of the property 
purchased, otherwise stock might be issued at its actual value in 
return for property, and only at its par value in return for money. 
The effect of this construction might be to prevent corporations 
from purchasing property and paying for it where the difference 
in value is very appreciable; but it was no doubt the intention of 
the statute to make the full-paid stock the representative dollar 
for dollar of the property that has been paid in for its purchase. 
In regard to bonds, the court held that the rule is different, and 
that they may issue at less than par, the statute of usury having 
been repealed as to corporation, citing Curtis v. Leavitt, 15 N. Y. 1 
and Ellsworth v. St. Louis, A. & T. H. R. R. R. Co., 98 N. Y. 553 
and explaining Duncomb v. N. Y. H. & N. R. R. Co.,84 N. Y. 203, 
but that in the present case, if the property were worth only 
$80,000 it would be a mere evasion to say that in purchasing 
it for $110,000 in stock and bonds, the $50,000 of stock were 
issued at par, and the $60,000 of bonds at fifty cents on the dollar, 
and such an evasion of the statute in regard to the issue of stock 
ought not to be tolerated and if the facts are so the issue of 
bonds will be enjoined. The New Jersey statute in regard to the 
issue of stock for property purchased is similar to that of New 
York, and was no doubt taken from it. The section was not in- 
cluded in the act adopted in New Jersey in 1846 and revived in 
1849, providing for the organization of manufacturing companies. 
It seems to have been inserted at the revision in 1875. 

The decisions in New Jersey are in accord with this opinion of 
the New York Court of Appeals. See Wetherbee v. Baker, 35 N. 
J. Eq. (8 Stew.) 501. 

The New York court distinguishes this case under the statute 
concerning corporations from the case of stock issued by a railroad 
company under the acts relating to the organization of such com- 
panies, referring to Van Cott v. Van Brunt, 82 N. Y. 535. The 
same difference between the statutes is found in New Jersey. 
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ENOCH MORGAN'S SONS COMPANY v. WENDOVER ET AL. 
(United States Circuit Court District of N. J. Opinion filed Sept. 23, 1890.) 


Trade Marks and Trade Names—<Sell- 
ing Pride of the Kitchen Soap as and for 
Sapolio.—The plaintifis were manufacturers 
of a scouring soap long known as Sapolio, 
and usually put up in wrappers marked 
Sapolio. The defendants kept a grocery 
store and their salesman on three or four 
occasions on being asked for Sapolio gave 
the purchasers cakes of soap called on the 
wrappers, “Pride of the Kitchen.” The 
wrappers were wholly different from those 


of the Kitchen” were plainly printed on 
them. There was no proof of fraudulent 
intent on the part of the defendants per- 
sonally. Held, that the word Sapolio was a 
trade mark and was the property of the 
plaintiffs, and that the act of the defendants’ 
agents was a violation of the plaintiffs’ rights 
of property. That their acts were in effect 
an assertion that the soap sold was Sapolio 
and was an unfair appropriation of the 
plaintiffs’ business’and a violation of their 


used for Sapolio and the cakes were of a trade mark. 


different size and shape. The words “ Pride 

On bill, ete. 

Mr. Rowland Coz for complainant contended that it was not 
material that the things complained of might have been done by 
the defendants’ clerks or done without fraudulent intent. A trade 
mark is property and its unauthorized use is unlawful whatever its 
intent. Leather Cloth Co. v. Amer. Leather Cloth Co., 11 Jur. N. 
8. 513. 

A trade mark or trade name being property any unauthorized 


use of it, whatever may be the intent, will be restrained. Milling- 
ton v. Fox, 3 Myl. & Cr. 338. 

The complainants having acquired by industry the right to the 
word ‘‘Sapolio,”’ that right has been infringed by the defendants, 
who have, in effect, sold their soap as if it were that of the com- 


plainants. Their acts tend to prejudice the complainants’ custom 
and injure them in their business. Such acts as that of the com: 
plainants, if practised generally, would ruin their business. A 
trade name is equal to a signature. Menendez v. Holt, 128 U. 8. 
520. It is well settled that a sale of an unmarked package as and 
for the complainants’ article will be restrained. 

Messrs. Riker & Riker for defendants insisted that if the action 
could be supported it must be onthe theory: First, that the purchas- 
ers at the defendants’ store have been deceived by false misrepre - 
sentations into the belief that they were purchasing ‘‘Sapolio,”’ 
when they were, in fact, purchasing ‘‘Pride of the Kitchen.”’ 

Second. That the act of the defendants was intentional and 
fraudulent. 

Third. That the complainants were injured and defendants had 
received notice to desist. 

On the first point they insist that the real question is: could the 
ordinary public be deceived. Leggett et al. v. Hymes, 20 Fed. 
Rep. 883. Where marks on the packages are very different, there 
is no evidence that any person has been deceived. Fraudulent in- 
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tention is necessary. Where the infringement is perpetrated by 
other mode than the use of the trade mark, it is essential to show 
fraudulent intent. Avery & Son v. Meikle, Amer. T. M. C. 753; 
Wetherspoon v. Currie, 5 L. R. H. L. Cases 508. 

This is nota trade-mark case, it is a mere question of unfair com- 
petition in business. It is the actual use of the trade mark affixed 
to the merchandize which gives it the element of property. 

In this case there was no use of the trade mark and, at most, 
nothing more than the use of the trade name. A trade name ora 
spoken word is not property, and a trade mark is not actually 
copied. Fraud is a necessary element ; McLean v. Fleming, 96 U. 8S. 
245; Browne on Trade Marks, 235, 50 and 51; Coddington’s Digest 
on Trade Marks, 480; Ainsworth v. Walmsley, L. R. 1 Eq. 518; 
Referring also to Millers Tobacco Co. v. Commerce, 45 N. J. L. R. 
(16 Vr.) 189. 

GREEN, J.: This is a suit in equity to restrain the unlawful use 
of the trade mark or symbol ‘‘Sapolio.’’ The bill alleges that the 
complainant is the assignee of the originators of the word ‘* Sapo- 
lio,”’ a word used to designate a scouring soap which has for many 
years been widely known and recognized by the public as the trade 
mark or trade name of the complainant; that the complainant 


has a right to the exclusive use of this word-symbol in every law- 
ful way, and that such exclusive use has been upheld by the courts 
is admitted by all. The defendants are charged with selling pub- 


“) b] 


licly a scouring or sand soap, under, asand for ‘‘ Sapolio,’’? which is 
not ‘‘Sapolio,’’ and is not the manufacture of the complainants. The 
facts proved are that on three or four occasions certain agents of 
the complainant went to the store of the defendants in Newark, 
N. J., and asked for ‘‘Sapolio.’’ The salesman of the defendants 
immediately delivered to the purchaser a cake of soap called 
‘*Pride of the Kitchen’’ without explanation, and received the 
customary price. It is this class of transactions which the com. 
plainant insists constitute infringement of its trade mark or 
symbol. It is admitted that the soap designated as ‘‘ Pride of the 
Kitchen”? is enveloped in a wrapper wholly different from that 
used to envelope ‘‘Sapolio,’’ and that the shape and size of the 
cake also differs from the usual size of a cake of ‘‘Sapolio.’’ It is 
further admitted that the words ‘‘Pride of the Kitchen” are 
plainly printed in large and legible type across the wrapper en 
veloping that soap. 

Upon the argument [ expressed some doubt whether the proofs 
did anything more than show a case either of deception as between 
the buyer and the seller, or of an acquiescence on the part of the 
purchaser in the open substitution of the one soap for the other by 
the salesman. But upon reflection I am of opinion that the trans- 
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action constituted an infraction of the property rights of the com- 
plainants and is actionable. It is perfectly well settled that a 
**trade mark’’ is property ; if so, any use of it by others than the 
owner or rightful possessor, if unauthorized, is unlawful. The 
property of the complainants in this trade mark or symbol is not 
only not disputed, but clearly admitted by the answer, and is as 
clearly established by the proofs. The law, then, is bound to pro- 
tect the owner of this property in the use, and the exclusive use. 
Now what did the transaction in the store of the defendants, as 
disclosed in the proofs, amount to? Simply this: When asked by 
the complainant’s agent for a cake of ‘t Sapolio”’ the defendants’ 
agent, in response, delivered a cake of ‘‘ Pride of the Kitchen’’ 
which, in effect, was an assertion that the cake delivered was 
‘**Sapolio,’’? the very identical soap which had been asked for. In 
other words, the act of the defendants’ saleman was a sale of a 
soap not made by the complainants, as and for the soap of the 
complainant, known as ‘*Sapolio”’? and thereby constituted an 
assertion, on his part, that it was ‘‘Sapolio.’’ If acts speak louder 
than words, then this assertion was more positive and emphatic 
than if it had been spoken aloud. The result is that an article 
manufactured by A has been successfully palmed ‘off upon an 
innocent purchaser as an article manufactured by ‘*D,” and as the 
article for which the purchaser made inquiry; and this has been 
accomplished by a deception, arising from and based upon, what 
must be held to be an unlawful use of a trade-mark or word-sym- 
bol, the right of property in which belongs solely to the complain- 
ant. That the act of the salesman in offering ‘‘ Pride of the Kitch- 
en’’ in response to a demand for ‘‘Sapolio”’ is, though done 
silently, a positive, unlawful act, is clear. Its unlawfulness con- 
sists in an attempt to steal away the business of the complainant 
for the benefit of the manufacturers of ‘* Pride of the Kitchen.”’ 
It is clearly the object of the law of trade-marks to prevent this, 
In Celluloid Co. v. Cellonite Co., 32 Fed. Rep. 97, Mr. Justice 
Bradley uses this language: ‘‘It is the object of the law relating 
to trade-marks to prevent one man from unfairly stealing away 
another’s business and good-will. Fair competition in business is 
legitimate, and promotes the public good, but an unfair appropria- 
tion of another business by using his name or trade-mark, or an 
imitation thereof calculated to deceive the public, or in any other 
way, is justly punishable by damages and will be enjoined by a 
court of equity.”’ 

The words ‘‘unfair appropriation of another’s business in any 
way”’ are quite comprehensive enough to include the act which, in 
effect, represents ‘‘ Pride of the Kitchen’’ to be the article de- 
manded, when ‘*‘Sapolio”’ is asked for. Any act or thing done to 
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induce the belief that the one article is, in fact, the other is unfair 
and indeed unlawful. And this is the true meaning and intent of 
the acts of the defendants’ salesman complained of. 

The case falls clearly within the principle that equity should 
prevent a party from fraudulently availing himself of the trade 
mark of another, which has already obtained currency and value 
in the market, by whatever means he may devise for that purpose. 
The defendants had no right to represent, by word of mouth, or by 
act, directly or indirectly, that ‘‘Pride of the Kitchen’’ was 
**Sapolio.’’ And yet this is what the acts of their agents amount 
to. Such acts should be restrained. Thev constitute false repre- 
sentations, which tend to mislead the public and divert custom 
from the one manufacturer to the other. 

Let an injunction issue as prayed for. 
reserved. 


The question of costs is 





JOHN O. BARTHOLOMEW v. THE CITY OF ELIZABETH. 


(New Jersey Supreme Court, Union Circuit, October, 1890.) 


Assessments—Tuxz Adjustment Act of 
1884— Action to Recover Moneys Paid—Settle- 
ment—The plaintjffowned land in Elizabeth, 
on which assessments for improvements 
were made to the amount of $6,450.66 in the 
years 1872-1875. These assessments were 
paid. Afterwards the assessments were de- 
clared void, and in 1877 a new assessment 
was made, amounting to $5,438.40. In the 
meantime the plaintiff brought this suit to 
recover back the money paid. On April 6, 
1888, it was agreed between the plaintiff’s 
agent and the comptroller that the new 
assessment should be off-set and applied to 
all taxes and assessments against the plain- 
tiff, and on April 10 official searches were 
given to the plaintiff showing the property 
to be free and clear on April 9. The adjust- 
ment commissioners made a report setting 
forth that the plaintiff’s lands were subject 
to $2,219.67. It was admitted that the 
claims against the plaintiff including the 


$5,438.40 and all subsequent charges ex- 
ceeded the plaintiff’s claim, but the plain- 
tiff insisted that the settlement was made 
through a concealment of the fact that the 
adjustment was about to be made at $2,- 
219.67. 

Held, that under the act of 1877, p. 23, the 
assessment of 1877 was paid by the agree- 
ment of offset, and that the presumption of 
law, which was in accord with the facts, was 
that the adjustment by the commissioners 
applied only to assessments subsequent to 
that of 1877, and that there was no fraud or 
imposition in the settlement of April 6, 
1888, by which the land was relieved of all 
claims. 

Under the Tax-Adjustment act only un- 
paid assessments can be readjusted by the 
commissioners. The act was intended to 
relieve cities and enable them to collect 
assessments and not to compel them to re- 
fund moneys which have been paid. 


Tried by consent without a jury. 

Messrs. Edw. A. and William T. Day for plaintiff. 

Mr. Frank Bergen for defendant. 

VAN SyckEL, J.: The facts found in this case are as follows : 

The plaintiff is the owner of certain real estate in the city of 
Elizabeth, on which during the years 1872-3-4 and 5 assessments 
were made for street improvements to the amount of $6,450.66. 

These assessments were paid to the city by the plaintiff. 
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Subsequent to such payment the assessments were declared to 
be void and were vacated and set aside. 

In November, 1877, the benefits (as assessments for which had 
been set aside) were reassessed under a valid law to the amount of 
$5.48. 40. 

Before the said reassessment the plaintiff brought the suit now 
pending to recover the amount which he had paid on the original 
assessments which were void. 

As the law stood when this suit was brought the plaintiff was 
entitled to recover the sum he had paid, viz.: $6,450.66. 

An act was passed in 1877 (Pamph. Laws, p. 23) to stay such 
suits until the city could procure a reassessment. To bring itself 
within the operation of that law the city caused the aforesaid re- 
assessment for the sum of $5,438.40 to be made. After this re- 
assessment this suit slept until May term, 1890, at which time it 
was moved for trial. 

On the 6th of April, 1888, John S. Smith who, it is admitted, was 
authorized to act on behalf of the plaintiff, authorized the comp- 
troller of the city of Elizabeth to offset, and apply the moneys 
claimed by the plaintiff in this suit to the payment of all taxes 
and assessments outstanding against him. To this the comptroller 
agreed. 

In the meantime the adjustment commissioners appointed under 
the Martin act were engaged in making their readjustment of such 
impositions upon plaintiff's property as were to be readjusted 
under that act. 

On the 9th of April, 1888, the said commissioners made their 
report in pursuance of the Martin act, setting forth that plaintiff's 
lands were subject to encumbrances for arrears of taxes and assess- 
ments amounting to the sum of $2,219.67. 

On the 10th of April, 1890, official searches were given by the 
comptroller to Mr. Stearns, the attorney for the plaintiff, showing 
the plaintiff's property to be free and clear of all claims of the city. 

It is admitted that prior to the readjustment under the Martin 
act the claims of the city (including the $5,538.40 and subsequent 
taxes and assessments) exceeded the claim of the plaintiff, but the 
plaintiff insists that all the claims and demands which the city had 
against him were readjusted under the Martin act at the said sum of 
$2,219.67, and that the alleged settlement with the comptroller was 
procured from him by a misstatement by the comptroller of the 
amount of the claims of the city, and a concealment from the 
plaintiff of the fact that it was readjusted, or to be readjusted at 
the sum of $2,219.67. 

Under the Martin act (section 2) the commissioners can assess 
only unpaid assessments. 
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I find therefore as matter of law that under the aforesaid act of 
1877, the assessments covered by the said sum of $5,438.40 must 
be considered as paid, and could not be included in the readjust- 
ment under the Martin act. The Martin act was intended to relieve 
cities and to enable them to collect assessments and not to bank- 
rupt or impoverish them by requiring moneys which had been paid 
for assessments to be refunded. The sum paid by the plaintiff to 
the city was in excess of the reassessment made in November, 1877. 
The law of 1877 applied so much of the sum paid by the plaintiff 
as was sufficient for that purpose to the payment of the reassess- 
ment of November, 1877, and for the balance only the plaintiff had 
a claim against the city. In other words, by the operation of the 
act of 1877 the reassessments of November, 1877, were paid and 
extinguished and could not be readjusted under the Martin act. 
The presumption of law is that only those assessments which were 
subsequent to November, 1877, were readjusted under the Martin 
act. According to the testimony this presumption accords with 
the facts. 

In this view of the law the settlement was advantageous to the 
plaintiff; because the sum imposed on his lots under the Martin act 
exceeds the claim he has on account of the money paid by him on 
the original assessments, 

[ find, therefore, that there was no fraud or imposition upon the 
plaintiff, the adjustment was a fair one and must stand. 

The defendant is entitled to judgment. 


IN THE MATTER OF THE PROBATE OF THE WILL OF HEZEKIAH B.SMITH, DEC'D. 


(Burlington County Orphans’ Court, October 18, 1890.) 


Wills— Under Influence—Insane Delusion— Testamentary 
Capacity. 


Hezekiah B. Smith, late of Burlington county, died, leaving a 
will devising all his estate. amounting to about half a million of 
dollars, to trustees, for the purpose of establishing and conducting 
a school for apprentices in mechanics. A caveat was issued against 
the probate of the will by his widow and children. 

The deceased was born in Vermont in 1815, and lived for many 
years at Woodstock, Vermont. In 1846 he married Eveline Verona 
English, and lived with her as his wife for nineteen years and had 
several children. 

In 1857 he lived at Lowell, Mass., and did business there; his 
wife and children being in Woodstock, Vermont. 

At Lowell he met Agnes Gilkerson who was then at school and 
had a room in the same building occupied by Smith. The girl 
fascinated Smith, and there was evidence that he said he would 
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educate her, get rid of his wife and marry her. He did educate 
her and sent her to a college in Philadelphia, where she studied 
medicine. In 1861 she returned to Lowell and Smith became very 
intimate with her. 

In 1865 Smith came to New Jersey bringing Agnes as his wife. 
She was young, handsome, well educated, clever and fascinating, 
and had great influence over him. He carried on business at 
Smithville and became rich and widely known. He ran for Con- 
gress in 1878, and when the newspapers charged that he had a wife 
and children in Vermont, he denied it, saying that he never mar- 
ried Eveline Verona English and that he never had children. There 
is evidence that he said on several occasions that he had no wife 
and that he never could have any children. He was devoted to 
Agnes, who had great influence over him, and when she died he 
ordered a statue to be made of her and set it up in his flower gar- 
den. He made a will in her favor during her lifetime. The pres- 
ent will was made after her death. 

The questions submitted to the jury, on the feigned issue by the 
court, were as follows: 

1. Was the paper presented for probate, purporting to be the 
last will and testament of Hezekiah B. Smith, deceased, signed, 
witnessed, published and declared by him as his last will and testa- 
ment, according to the statutes in such case made and provided 4 

2. Was the said Hezekiah B. Smith, at the time of making and 
declaring said paper, of sound mind, memory and understanding, 
sufficient to make and publish a will 4 

3. Was the making, signing and publishing of said paper pur- 
porting to be a will procured through undue influence or fraud 4 

4. Is the said paper, purporting to be a will, propounded for 
probate by the proponents, the last will and testament of Hezekiah 
B. Smith, deceased 7 

Much evidence was produced at the time, and the above is only 
a meagre outline of the fact of the case. 

Messrs. Joseph H. Gaskill, Samuel H. Grey and Cortlandt 
Parker for the caveators. 

Messrs. Mark W. Sooy and Theodore Runyon for the proponent. 

Mr. Parker opened for the caveators, and after stating the facts 
he proposed to prove, he insisted that the will was obtained by 
undue influence deliberately acquired by Agnes Gilkeson during 
her lifetime, and retaining its force after her death, when his 
health and his mind were impaired, and also that he was a victim 
of delusions or monomania in regard to his wife and children, by 
reason of which he believed that he had never married Eveline 
Verona English and had no children by her. 

This state of mind he insisted, destroying the testator’s mind, 
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memory and understanding in relation to his wife and children, was 
the result of the machinations of his paramour and her undue 
influence through the unlawful relations she bore to him. 

After the evidence on the, part of the caveators was in, the judge 
ruled that no evidence need be given on the other side on the sub- 
ject of undue influence, saying that no case of undue influence had 
been made. 

Mr. Theodore Runyon on summing up the case for the propon- 
ents insisted that the facts stated in Mr. Parker’s opening were not 
proven, and that there could not be undue influence after the death 
of the person who had exercised it, and that there had never been 
any such illusions; but that the case was nothing but that ofa 
man who, having left his wife and children and his old home and 
made a new home, taking this woman as his wife, was determined 
to shut out his old life from his mind and to take up the other. 

GARRISON, J.. delivered the charge to the jury, which is printed 
in full in the Mount Holly ‘‘ Herald.’ It is too long to print here, 
The substance of what he said is as follows: The question in 
contests on wills was not whether the testator had the right to 
dispose of his property as he saw fit; but whether at the time he 
made the will he himself had the mental capacity which the law 
required. Ina general way the courts have decided that it does 
not require a high degree of capacity to make a will. 

‘*The rule as to what is required may be formulated in a single 
proposition in these words: ‘That a testator must possess a mind 
of sufficient activity to enable him to recall the nature and extent 
of his property and the persons who have claims on his bounty; 
and he must also have a judgment and will sufficiently free from 
influence of mental delusion from within or of external control to 
determine the relative strength of these claims.’ 

‘‘That definition, as you may call it, does not mean that the jury 
must determine that the testator did take an account of his prop- 
erty before he made his will, or that he did review all of the per- 
sons who might, in the varying circumstances of his life have 
natural or other claims upon him. Ié is not what he did at the 
time that he made: the will but what he had the mental capacity to 
do. If he had the capacity it is the presumption of law that he 
exercised those powers that he had, or so much of them as he saw 
fit. It leaves that matter entirely to him. 

‘‘ Now, in reg.ird to one portion of this definition, it is not neces- 
sary that you should give it any further attention. In other words, 
as to undue influence of others upon his mind inducing him to 
make this particular will. That you need not consider as being in 
this case. By the action of the court upon certain portions of 
the testimony you are to consider that this will was not the pro- 
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duct of some other person compelling the testator, contrary to 
what otherwise whould have been his disposition, to make this 
particular will. This will may have been made to please a person 
who was dead. It may have been made in the expectation and the 
hopes that it carried out the desires of that person. It may have 
been made from reasons and motives which received their start in 
the testator’s mind from the desires and wishes and motives of 
this person who is dead. But that does not constitute the undue 
influence which will invalidate the will. 

‘There remains then, one point to be considered in reference 
to the propositions of law which I have stated to you. Did this 
testator posses a judgment and will that was free from an inter- 
nal mental delusion of a character which would invalidate his 
attempt to dispose of his property ?”’ 

On this point the judge said it was not for the jury to con- 
sider the motives where the will was cruel, unjustifiable or un- 
reasonable ; the only question was whether the deceased had the 
mental capacity to meet it. He had sufficient capacity to make 
it, if in all other respects he was a sane man and had sufficient 
mind to do it, unless in regard to this matter of this relation in 
which those defendants. stood to him, his ordinary mind was in- 
terfered with by an insane delusiou. 

The ordinary definition usually met with is this: ‘‘ An insane 
delusion is a belief that has no basis in fact or reason; one that 
springs up spcntaneously in the mind without any intrinsic 
reasoning.”’ 

The difficulty with this is, that the word belief may apply to the 
condition of the man’s mind in which the reasoning faculties are 
chiefly at fault, or where sound judgment or mental discrimination 
is either weak or totally lacking. If so it would be radically false. 

The essense of insane delusion is not that a man’s reasoning 
faculties do not work as they should ; it is not that they reach con- 
clusions not warranted by a sound judgment or even by ordinary 
average good sense. That is just what an insane delusion is not. 
An insane delusion, in the view that the Jaw takes of it, is where a 
man assumes as the basis of his reasoning that to be true as a fact 
which has no foundation in fact. It is easier to state to you what 
an insane delusion is not than to define just what it is. 

Thus, an insane delusion is not merely the holding of a totally 
unfounded suspicion, nor is it the holding of an unreasonable or 
unjustifiable opinion, however wild or fanciful that opinion may 
be; if the mind is capable of apprebending the facts of the matter 
his resulting mental operations cannot be called insane delusions, 
To constitute that infirmity there must be a persistent acceptance 
by the mind of things being real which have no existence. A man 
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may so lack discrimination as to be easily duped. He may be so 
credulous as to base his conduct upon false statements and his con- 
victions upon fallacious evidence ; he may be so violent as to go to 
the greatest extremes of opinion upon the most insufficient and 
ridiculous datas, but none of these, nor all of them together, 
evince a mind possessed of insane delusion. 

To have an insane delusion the mind must be dominated by a 
false and extravagant notion as to the existence of something 
which does not exist save as the mere creature of mental aberra- 
tion. If this false notion has been reached in some false process 
of reasoning; if it has resulted from relying upon unreliable 
_ sources of information or from drawing violent and unwarranted 
conclusions from inadequate circumstances, it is not proof of in- 
sane delusion, because while the logical faculties may be at fault 
there was no insane presentation to the mind of something which 
had no real existence. The idea which I am endeavoring to ex- 
press to you has been so much better said by one of the most 
brilliant men who ever adorned the English Bar that I shall read 
his words as containing the idea which I wish you to receive: 
Lord Erskine addressing the jury in The King v. Hadfield. 

‘¢ Where insane delusion exists imagination holds uncontrollable 
dominion over reality and fact. Such persons may reason with 
subtlety, their conclusions may be just and frequently profound ; 
but the premises from which they reason when within the range 
of their delusion are uniformly false ; not false through any de- 
fect of knowledge or judgment, but because a delusive image—the 
inseparable companion of insanity—is thrust upon their subjugated 
understanding ; incapable of resistance because it is unconscious of 
attack.’’ And later on, in the same address from which I have 
quoted, this language is used: ‘*I cannot allow the protection 
of insane delusion to any one that only exhibits violent passions 
and malignant resentments based upon real circumstances.’’ And 
further on he says: ‘‘An insane delusion acting upon a man must 
be such as to shake reason in its citadel; to cause him to build as 
realities impossible phantoms of the mind, and to be impelled by 
them as motives irresistible, the whole fabric being nothing but the 
vision of his delusion, existing no where else, having no foundation 
whatsoever, in the very nature of things.’’ From these words you 
will have to gather the idea of the mental condition with which 
you are called upon to deal in this case, and you are to determine, 
upon all of the evidence that has been admitted before you in the 
case, whether at the time Hezekiah B. Smith executed and pub- 
lished the will in question his mind in reference to the matter of 
his kindred was in such a condition that the result reached was the 
result of false reasoning, of a violent and impetuous temperament 
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on his part, or of any other of those faculties which a man may 
possess and yet be sane, if he knows the facts about which he is 
reasoning, or whether his mind at that time was of such a character 
that he was controlled by the belief in the existence of things 
which had no reality excepting in his imagination. 

In applying these principles to the case in hand, he said it was 
claimed there were two mental delusions. First, as to the testator’s 
physical disability during the whole time in which he lived with 
his wife and consequently that he never married her. 

In so far as the fact of his having married her can be the basis of 
an insane delusion the judge said: [I have in my own mind, from 
all of the testimony which is fresh before me, this difficulty, that 
there is notin proof anywhere, anything going to show that Smith 
did not believe every fact of his relationship with Eveline Verona 
English. He may not have considered that those facts or any one 
of them standing alone, or all of them taken together, constituted 
lawful marriage. He may have known, and of course he did know 
at one time in his life (he may have known at any time in his life 
as far as appears in this case) what his relations had been with her 
from the first moment that he met her down to the time when he 
last spoke of ber or heard tell of her. If he was married to her 
by a ceremonial marriage, there was a time when he knew that fact. 
If he was married to her by a pretended marriage there is no proof 
that he ever failed to know the fact as to what had happened. If 
he had cohabited with her for nineteen years ora part of that time; 
if he had supported her as his wife; if he had sent her furniture 
and sums of money; if he had spoken about her in the presence 
of others, and to her in the presence of others, as his wife, there is 
no proof that those facts were ever necessarily absent from his 
mind. 

If, therefore, it is not pretended that he had any insane delusion 
as to the existence of various facts which had occurred to him in 
his past life in reference to her, his failure to consider that all of 
those facts taken together would bind her to him as man and wife 
is simply his opinion, the opinion of a layman upon a series of 
facts in regard to none of which was he insane and in regard to 
which facts even legal minds reach at various times different con- 
clusions. That is not an insane delusion if a man knows just what 
he has done with reference to a woman; if he does not think any 
one of these facts in regard to that woman is the opposite in point 
of occurrence from what it actually was. His failure to under- 
stand that the law will throw upon him a matrimonial alliance 
with that woman is not an insane delusion, it is simply the inability 
of a man, in advance, to foresee what the court will do with rela- 
tionship. 









THE NEW JERSEY LAW JOURNAL. 





338 


The other question the judge put the jury was: whether the 
testator’s mind in regard to the natural objects of his bounty at 
the time he made his will was the subject of an insane delusicn to 
the effect that he could not have precreated these children as his 
offspring. If that condition of mind did exist it vitiates this will. 
That it is perfectly possible that such a condition of mind may 
exist may be generally affirmed upon psychological laws. There is 
no form of delusion that the human mind may not, so far as we 
know, be capable of entertaining. 

The general character of the man as evincing more or less insan- 
ity upon other questions may make it more or less likely that his 
mind would be the seat of an insane delusion upon some particular 
subject, but itis of very slight importance. ‘The court cannot un- 
dertake to say to you that in every case where an insane mental 
delusion exists there is absolute sanity or absolute insanity ip some 
other part of the man’s mind. The general condition of the man’s 
mind, therefore, is not to have any controlling influence upon your 
decision. You are not to judge, because he did not show other 
signs of insanity, that he could not have had this delusion, and 
you are not to judge because he did show other signs of insanity 
that he did have this delusion. You are to judge of this question 
of fact entirely from the evidence in this case as it has been per- 
mitted to come before you. 

What, then, must have been the condition of Smith’s mind in 
order that he could not make a will cutting off his children ? 

In answer to this the testator must not only have a mind which 
enables him to remember, but he must have such a judgment as 
enables him to weigh to some extent the relative claims upon his 
bounty. A man must not have merely sufficient mind to know at 
the time he makes his will that he is not devoting all his property 
to one design; he must be possessed of capacity of mind to enable 
him to know that he is leaving his property away from another 
class of persons, who, but for his will, would be participants in 
his property. 

Now bere is a point where you will apply what I have endeavored 
to say to you in regard to the difference between faulty reasoning 
and an insane delusion. The condition of mind in the testator in 
order to be a delusion such as to vitiate a will must not be one 
which he has reached by any of the mental processes of drawing 
incorrect conclusions from certain facts that he knows, or because 
he has a hasty, violent, overbearing or domineering temperament, 
nor because he has accepted statements of other people which he 
ought to have known were wrong, or accepted evidence as proven 
such as achild might have known did not prove it. Such a state 
of mind, while it may show the worst possible judgment, an abomin- 
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able taste, and an outrageous disposition, does not show insanity. 
The testator knew the fact of his intercourse with Eveline. If he 
afterwards from any cause grew suspicious of her and thought that 
some one had begotten his children, this would not have been an 
insane delusion, not knowing what were the facts which were 
claimed to have happened during his absence. He would not be 
insane merely because he believed them on insufficient proof. 

Therefore, it is necessary, in order to sustain the attack upon 
this will that it be proved that the point in regard to which H. B. 
Smith’s mind was unsound was the fact that he had not possessed 
the power, during that period, of procreating these children. It 
will not do, as I say, that he, believing that he possessed that 
power, believed that somebody else possessed it too and exercised 
it. That is not an insane delusion. It may be a very unfortunate 
state of mind to reach, but he does not reach it through insanity. 

So there remains in this case the question, and it is narrowed 
down to this, whether the proofs satisfy you that Smith’s mind 
was the subject of the insane delusion that he had never been able 
to procreate children by Eveline Verona, and that, as a matter of 
fact, he had never procreated them. 

Upon that point you ought to take the evidence in this case. 
A chief part of that evidence consists in statements and declara- 
tions made by Smith; statements to the effect that he was not the 
father of these children ; statements to the effect that he could not 
have been their father; statements to the effect that he had no 
child and never had had; statements to the effect that he had 
never been able to procreate offspring ; statements of a kindred 
nature, which were made in various ways at different times, which 
you will remember. In regard to all of these statements yon are 
to consider, in the first place, whether they were said in the way 
in which they are here repeated. You are to consider whether 
Smith said them, desiring at the risk of his actual veracity to 
state what was false in order to secure a present temporary end; 
whether he stated them, in other words, to carry some point. You 
are to consider—and this, it seems to me, is one of the most im- 
portant things which you are to consider—whether, in stating them, 
he stated his conclusions from facts that he did know, or 
whether he stated as a fact that which was an insane image in his 
own mind. 

If in stating these things his mind reverted to his relationship 
to Eveline, reasoned until he convinced himself that the facts did 
not constitute a marriage, and that the children were not his law- 
ful offspring, this would not be evidence of an insane delusion. 

If, however, the condition of Smith’s mind was such that when 
he said he never had had the power of procreation he believed it, 
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then it was an insane delusion, because the evidence in the case 
shows conclusively that it would be contrary to all evidence that a 
rational being could accept the belief that he had not had the 
power of procreation. ‘The law presumes that he had, and you 
must see in this case that it would be contrary to all human reason 
to suppose that Hezekiah B. Smith had never possessed the power 
during his period of life with Eveline Verona of procreating 
children. 

If, therefore, he truly expressed the condition of his mind, and 
if the condition of his mind was such that he honestly believed 
that that physical incapacity had extended over the period of time 
to which his children were accredited, then it was an unreal 
phantasy, it was a presentation to his mind as though it were of a 
physical condition which was utterly false, and which any man but 
an insane man would have known (knowing what he otherwise 
would have known about his past life) to have been ridiculously 
false. 

‘hat, then, is the issue which you are to determine in this case. 
For, upon the determination of that fact—and you are to view it 
entirely as a fact—rests the mental capacity of this testator to 
make a valid will. 

Continuing, the judge referred to the question relative to the due 
execution of the will, and told the jury that there was no proof 
that the will was not properly executed according to the statute. 

In conelusion he said: In this case I will deliver to you a paper 
upon which you will answer two questions—one was, was the paper 
presented for probate purporting to be the last will and testament 
of Hezekiah B. Smith, deceased, signed, witnessed, published and 
declared by him as his last will and testament according to the 
statute in such case made and provided ¢ 

If you find that he declared it to be his will in the presence of 
witnesses you will simply answer that question ‘** yes.’’ All these 
questions must be answered ‘‘yes’’ or ‘‘no.’? Do not put in any 
qualifications because that would make a void verdict. 

The second question is, was the mind of the said Hezekiah B. 
Smith, at the time of making and declaring the said paper pur- 
porting to be his will, possessed of an insane delusion to the effect 
that he was not and had not been married to Eveline Verona Eng- 
lish? And also this question: Was the mind of the said Hezekiah 
B. Smith at the time of making and declaring the said paper pur- 
porting to be his will the seat of an insane delusion to the effect 
that he was not and could not have been the procreator of the 
children of the said Eveline Verona English ? 

If counsel have any suggestions to make as to the form of these 
questions I will hear them after the jury have retired. 
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The jury having retired: 

Mr. Runyon. 1 suggest to your Honor the question whether 
the jury would be at liberty to find a special verdict as suggested 
by the court (and this question I raise merely for the purpose of 
having the matter right before the court) or whether they are bound 
to answer the questions which are submitted in the papers of the 
feigned issue. 

THE Court. I think I will recall the jury and state to them that 
instead of the special questions which I formulated I will hand 
them these questions raised in the feigned issue. 

The jury having been re-called: 

The court then submitted the questions upon the feigned issue 
instead of the questions above referred to, and charged the jury 
that what he said of them applied to the second question, and that 
the testator was of sufficient mind to publish his will unless his 
mind was subject to this delusion, and, therefore, if they found he 
was possessed of an insane delusion at that time they should 
answer ‘‘no,’’ but that if they should find that he was at that time 
subject to such insane delusions they should answer ‘‘ yes.”’ 

The first question, he said, related to the signing of the will be- 
fore witnesses, and the third was relating to undue influence, and 
that the court had already passed on so that the jury would return 
a verdict in the negative. 

The fourth question should be answered ‘‘ yes”’ or ‘‘ no 
ing to the answers given to the first and third questions. 

Exceptions were taken by the defendant’s counsel as follows: 

I. Defendants except to such of the charge of the court as re- 
quires spontaniety in an insane delusion. 

II. Defendants except to so much of the charge of the court as 
regards the alleged delusion in respect to the fact of marriage. 

The next morning the jury returned with a verdict, which was 
presented in writing in answer to the questions put by the court, 
as follows: 

Answer ‘‘yes”’ as to the first question relating to the execution 
of the will. ‘‘No”’ as to the second question relating to the testa- 
tor’s capacity. ‘*No’’ as tothe third question relating to undue 
influence, and ‘‘No”’ to the fourth question whether the paper was 
the will of Hezekiah B. Smith. 


> accord- 
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WILLIAM H. KELLNER v. THE MUTUAL LIFE INSURANCE CO. OF NEW YORK. 


(U. S. Circuit Court, District of New Jersey. Opinion filed Sept. 23, 1890.) 


Insurance— Bill for Discovery and Account- 
ing as to Surplus and Profits.—A bill having 
been filed by a policyholder in the Mutual 
Life InsuranceCo.alleging misrepresentation 
and fraud in the published statements of the 
company and the management of the busi- 


was deprived of his share of the profits, and 
also that the defendant refused to pay him 
the surrender value of the policy : Held, 
that it was a suflicient defense to show that 
the complainant had ceased to pay premi- 
ums due on the policy. 


ness, by reason of which the complainant 


In equity. 

The bill was filed for discovery and an account of the transaction 
of the company while the complainant was a member of it and the 
payment of the full surrender value of the complainant’s policy. 
The bill alleged that the defendant was a mutual company empow- 
ered to insure the lives of the members and to declare and credit 
to the members every five years, or oftener, dividends of the profits. 
That representations were made to the complainant that the pre- 
miums were only intended to cover the cost of insurance and the 
necessary expenses of management, and that if by experience it 
appeared that the premiums, with accumulation of interest, were 
more than sufficient for this purpose, the charter and by-laws pro- 
vided that the surplus should be equitably divided among the 
members. That relying on these and other published representa- 
tions and the good faith of the managers, the complainant on Jan- 
uary 7, 1878, took out a policy of $5,000 payable January 7, 1903, 
or on the complainant's death before that date, the complainant 
agreeing to pay $96.98 semi-annually. The bill set out the condi- 
tions of the contract and that the complainant had paid the pre- 
miums regularly until and including that of July 7, 1888, and had 
complied in all respects with the conditions of the contract. 

The bill alleged that the complainant was ignorant of the busi- 
ness of life insurance, but had contidence in the officers and com- 
pany. In 1887 he became doubtful and caused the annual state- 
ments to be examined by an expert, and from the information 
received he made the charge that all the annual reports made by 
the defendant were untrue, fictitious and made to deceive and mis- 
lead ; and the bill stated the particulars in which the statements 
were false with respect to large sums of money, and charged that 
the business was so conducted as to defraud the complainant and 
others out of their equitable share of the profits. 

The bill alleged that the complainant, having learned these facts, 
demanded an accounting and the payment of the surrender value 
which the defendant refused, and the complainant at the same time 
surrendered the policy and the defendant accepted it ; that after- 
wards the defendant offered to pay $850 as the full surrender value, 
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but the complainant insisted that the value exceeded $3.000. The 
bill prayed for discovery and an accounting of all the business and 
transactions of the company from January 1, 1878, to December 31, 
1888, and that the defendant might be decreed to pay the complain- 
ant the full surrender value of the policy. 

The defendant raised the point that the complainant had ceased 
to pay premiums and that the policy was forfeited. 

The defendant put in four pleas and an answer. 

The first plea was that the place of the contract was the state of 
New York, and the contracts of the defendants with its policy- 
holders had been construed by the Court of Appeals of the State 
of New York, and that by that court it was held that by virtue of 
the contract existing between the parties the policyholder has a 
full and complete remedy at law. 

Second. That the contract was broken by the complainant, and 
by its terms forfeited by the defendant having defaulted in the 
payment of the premiums stipulated before the commencement of 
the suit. 

Third. That there is no provision or stipulation in the contract 
by which the defendant agrees to pay to its policyholder any 
money on the surrender of the policy, and that such payment is 
forbidden. 

The fourth was directed to the charge in the bill that the profits 
and surplus moneys of the company have been falsely, unfairly 
and inequitably apportioned by the company, and alleges in sub- 
stance that the plaintiff agreed in advance to accept and ratify the 
principles and methods adopted by the company in such distribu- 
tion. 

Mr. B. A. Vail for the complainants. 

Mr. James B. Vredenburgh and Mr. Robert Sewell for the de- 
fendants. 

The opinion was delivered by GREEN, J.: He overruled the last 
plea, stating that it was not an answer but strictly a plea, and, 
taking it to be true, the fact that the complainant ratified the dis- 
tribution was sufficient answer to the bill. Hesaid that the second 
plea raised a very serious question ; it in effect averred that the 
plaintiff had no right of action, because he had neglected 
or refused to pay to the defendant the semi-annual pay- 
ments or premiums; that this default worked not only 
a forfeiture of the contract but made void all obligations of the 
defendants arising under the contract. He said the facts were well 
pleaded, and not being denied, must be taken as true for the pur- 
pose of argument. He sustained the second plea, citing N. Y. 
Life Ins. Co. v. Statham, 93 U. S. 24; Kline v. Ins. Co., 101 U. 8. 
88; and held that the failure of the complainant to perform the 








344 THE NEW JERSEY LAW JOURNAL. 


conditions by which the contract was to be kept alive, compassed 
the death of his policy of insurance as well as operated as a can- 
cellation of the policy. By his ownact the complainant destroyed 
the contract which he now seeks to enforce. Fraud in the incep- 
tion of the contract, it is well settled, would justify its rescission ; 
but it is equally well settled that the contract should not be re- 
scinded unless the parties thereto could be restored to the same 
condition in which they were when the contract was made. 
This cannot be done in this case; the defendant has incurred a 
burden from which he cannot be relieved ; the fault of the com- 


plainant cannot act as a legal rescission of the policy. The plea, 
therefore, raises a complete bar to the action and the defendant 
must have judgment. This conclusion, therefore, renders it un- 
necessary to consider the other plea. 





LYDIA ANN HAVENS ET ALS. v. THE SEA SHORE LAND COMPANY. 


(In Chancery of New Jersey.) 


Partition— Effect of Deed of Release—Con- 
tingent Remainder.—1. A remainder limited 
upon an estate tail will be held to be vested 
though it is uncertain whether a right to 
possession will ever vest in the remainder- 
man. 

2. An estate is vested when there is a 
present fixed right of present or future en- 
joyment. It is the present capacity of tak- 
ing effect in possession, if the possession 
were to become vacant, that distinguishes a 
vested from a contingent remainder. 

3. All contingent and executory estates, 
and possibilities coupled with an interest, 
where the person who is to take is certain, 
may be effectually conveyed before the con- 
tingency upon which they depend takes 
effect. 

4. The habendum cannot be used either to 
enlarge or diminish the estate specifically 
defined in the granting clause of a deed, for 
if it is repugnant to that clause it is void, 
but if that clause is silent er ambiguous, 
then the habendum becomes the standard by 
which the estate granted must be measured. 

5. A deed should be so construed as to 
give effect to the intention of the parties, if 


by law it may; and if the intention of the 
parties cannot be carried out in the way 
they intended, and the law will permit it to 
be carried out in another, that other should 
be adopted. 

6. A deed which has failed of effect as a 
release, for want of an estate in possession 
in the releasee, may, if it is founded on a 
valuable consideration, be given effect as a 
bargain and sale. 

7. Any words that will raise a use, will, 
with a valuable consideration, amount to a 
bargain and sale. 

8. Where the possession of the land con- 
veyed by an ancient deed has accompanied 
the deed, there, on proof of the antiquity of 
the deed and that it comes from a proper 
source, the deed may be admitted in evi- 
dence without proof of its execution. 

9. But where possession has not accom- 
panied the deed, there, in addition to proof 
of antiquity and that it comes from a proper 
source to justify its admission, such account 
must be given of it as may reasonably be ex- 
pected under all the circumstances of the 
case and as will lead to the belief that it is 
genuine. 


On final hearing on bill, answer and proofs. 

This was a bill for partition. The complainants claimed the title 
to an undivided one half, alleging that the defendants held one- 
quarter and certain other persons one-quarter. 
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The defendants claimed a prior title to that whole tract. 

The question was whether their title was valid. Both parties 
claimed under the will of David Curtis, between 1783 and 1788. 

The matter in dispute was the one-half of one-seventh part of 
David Curtis’ estate, which he acquired from Elisha Lawrence in 
1770. 

The defendants’ title depended upon the validity of the deed 
purporting to be made by John Curtis to Joseph Lawrence May 
31, 1778. If this passed the lands in controversy the defendants 
would have the title. If it did not the complainants would be 
entitled to a decree. 

The complainants contended first, that the deed had not been 
sufficiently proved to entitle it to be admitted in evidence. 

Second. If it were admitted, no effect could be given to it ; first, 
for want of apt words to pass the estate which the grantor may 
have held in the property at the time of the execution of the deed, 
and second, because the grantor then held no right or estate in the 
lands which he could grant or convey. 

The deed contained no words of bargain and sale or grant, but 
the words were as follows: ‘* Witnesseth that the said John Curtis 
for and in consideration of the just and full sum of sixteen pounds 
proclamation money, have remised, released and forever quit 
claimed, and by these presents, for himself and his heirs doth 
fully, clearly and absolutely, remise, release and forever quit claim 
unto the said Joseph Lawrence, all his right, title, interest and 
property, etc., to have and to hold, ete., to the only proper use, 
of him, the said Joseph Lawrence, his heirs and assigns forever.’ 

The question of the right of John Curtis to it depended upon 
whether he had a vested estate under the will of David Curtis, 
devising the land to Elisha Curtis and the heirs of his body, and 
for the want of such heir or heirs, then to be equally divided be- 
tween his two sons, John and Benjamin, who were also his residu- 
ary devisees. 

Elisha died last, having never had issue of his body. John died 
before Elisha. As the will then stood, Elisha took an estate tail. 

Under the decision of KrrxparTrick, C. J., in Dew v. Taylor, (2 
Southard) 417, and Moore v. Rake, (2 Dutch.) 474, 485, the ques- 
tion was, whether John had a vested remainder ? 

As to the proof of the execution of the deed the facts were, that 
it was not acknowledged, but purported to have been executed in 
the presence of two witnesses. These witnesses were dead long 
ago. There was of course no proof of the signatures of the wit- 
nesses. The color of the paper showed that it was very ancient; 
its water mark was in the time of one of the Georges ; the spelling 
and style of penmanship were those of the last century ; the con- 
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sideration was proclamation money ; there was no suggestion of 
forgery, nor motive for crime; the land described was worthless 
until within a few years ago, and was not occupied ; the deed was 
referred to in a deed made in 1790, which was referred to in another 
made in 1836, and it was proved that the deed came from proper 
custody. 

Messrs. John L. Conover and Frank C. McDermitt for com- 
plainant. 

Messrs. George Holmes and Isaac W. Carmichael for defendant. 

VAN FLEET, V. C., held that the deed should be admitted in 
evidence ; that it was sufficient to convey the estate of John Curtis 
in fee simple, and that the devise to Elisha Curtis was an estate 
tail, and that John Curtis had a vested remainder. . 





STATE, VAN DERBEEK, PROS. v. JERSEY CITY ET ALS. 
(New Jersey Supreme Court, November, 1890.) 


Streets and Highways—Elevated Rail- sent of the city council to the vacation of a 
road—Certiorari Denied to Abutting Owner.— street and the elevation of railroad tracks 
A writ of certiorari is not the proper remedy therein. Such resolution affects only the 
for the protection of merely private rights. rights of the public and not the private 
It will not be allowed to an abbutting land- rights of the land-owner. 
owner to bring up a resolution giving con- 


Messrs. William A. Lewis and Theodore Runyon for the prose- 
cutors. 

Messrs. James B. Vredenburgh and Joseph D. Bedle for the de- 
fendants. 

On application for a writ of certiorari. 

By an act of the legislature, approved March 19, 1874, (Rev., p. 
944,) power was given to the public authorities of cities to enter 
into contract with railroad companies for the elevation of the tracks 
through the city, and to that end, among other things, to vacate 
public streets in that connection. The Board of Public Works of 
Jersey City passed a resolution upon a contract by the Pennsyl- 
vania Railroad Co. to elevate their tracks, vacating a street in Jer- 
sey City. The prosecutors were the owners of real estate on the 
street which they had acquired through a conveyance from The 
Associates of the Jersey Company, under which conveyance they 
claimed a right by dedication to the street which was thus vacated. 
‘They applied for a certiorari, in the Supreme Court, to remove the 
proceedings of the Board of Public Works, and to stay the rail- 
road company in ‘‘the elevation”’ of their railroad tracks. 

Their interest in the street in question was that of an abutter 
on another part of the street, at some distance from the portion of 
the street that was to be vacated and, as already appears, they 
claimed an interest in and right to the street, even should the 
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public right in the street be discharged; that is, they claimed that 
they had a right of way over the situs of the street for the benefit 
of their property, and that the discharge of the public right could 
not affect their right of way, but that they were entitled to enjoy 
it irrespectively of the public right, and that the proceedings of the 
Board of Public Works, in pursuance of the contract of the rail- 
road company to raise the track across the street and to vacate the 
street, was in disregard and derogation of their rights. 

PER CURIAM. The prosecutors apply for the writ on the ground 
that the action of the Board of Public Works in adopting the reso- 
lution in question, is a violation of the prosecutors’ rights in the 
streets, which subsist in them as owners of lands fronting on the 
streets. The act of 1874 was designed to confer upon municipal 
authorities the power to make contracts with respect to rights of 
the public in streets and highways. In that respect the act is 
undoubtedly constitutional. The writ of certiorari is not the ap- 
propriate remedy for the establishment or protection of mere pri- 
vate rights. Under this resolution the company will acquire only 
such right to interfere with the public use of the streets as the 
Board of Public Works have the capacity to grant. Whatever 
private rights the prosecutors may have in the premises, will not 
and cannot be affected by the action of the board. The prosecutors 
will, notwithstanding the action of this body, have legal remedy 
for the protection of any private rights they may have, or redress 
for the invasion of such rights. The writ of certiorari is not the 
proper remedy for those purposes. The motion is denied and rule 
to show cause discharged. 

This decision, made at the November term, 1887, bas not ap- 
peared in the reports, and we print it now, becausé it relates to a 
question of present public interest. 


THE RESIDENCE OF DIRECTORS OF NEW JERSEY 
CORPORATIONS. 


The question is often asked, whether it is necessary that any of 
the directors of a corporation, organized under the ‘‘Act concerning 
corporations,’’ approved April 7, 1875, should be a resident of the 
state of New Jersey 4 

The act itself contains no provision to that effect. Section 16 
merely declares that the business of every such company shall be 
managed and conducted by the directors thereof, who shall respec- 
tively be shareholders therein. 

The act was a consolidation and revision of ‘‘An act to prevent 
frauds by incorporated companies,’’ Revision, approvel April 15, 
1846, R. 8. 129; ‘An act concerning corporations,’ approved Feb- 
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ruary 14, 1846, P. L. 1846, 16, R. S. 136; *‘An act to prevent 
fraudulent elections by incorporated companies and to facilitate 
proceedings against them,’’ Revision, approved April 15, 1846, R. 
8. 189; ‘‘An act for the relief of creditors against corporations.’’ 
Revision, approved April 15, 1846, R. 8. 947; ‘‘An act to author- 
ize the establishment and to prescribe the duties of companies 
for manufacturing and other parposes,’’ approved March 2, 1849, 
P. L. 1849, 300, and various supplementary and amendatory stat- 
utes. The act of 1849 relating to manufacturing companies con- 
tained this section 16 of the act of 1875, with the additional pro- 
vision, that the majority of the directors shonld be residents of 
this state (sec. 6). This continued to be the law until the revision 
of 1875, when the clause was omitted, and the section was restored 
to the form it had in the act of February 25, 1846, the original 
act relating to manufacturing companies, P. L. 1846, p. 64, R. S. 
142. It seems to be clear, therefore, that the legislature in making 
the revision of 1875, intended to return to the policy of the act of 
1846, and to restore all restrictions as to the residence of directors. 
The impression of the rule, in force so long, remained however and 
it is evident that some of the subsequent acts were drawn under 
the impression that the general law required a majority of the 
directors to be residents of this state. 

On April 21, 1876, a supplement to the general act was passed, 
providing that it should not be necessary for more than a majority 
of the directors of a plank road company, organized under that 
act or any other act or by special charter, to be residents. This 
was probably passed to cover the case of some plink-road company 
organized under special charter, but it seems to assume that the 
general act required at least a majority to reside in this state. 

Again February 21, 1877, a supplement to the general act was 
passed, providing that it should not be necessary that directors of 
water companies, organized under the general act, or any other act 
general or special, should reside in a specified township or city. 
‘*although required by such special charter.’’ This was obviously 
for a like purpose, and was clumsily made a supplement to the 
general law, assuming again that residence was required. 

In the next year, March 29, 1878, this was amended by inserting 
‘‘or manufacturing”’ after ‘‘ water,’’ and adding the proviso that 
a majority of the directors of any such company (water or manu- 
facturing companies) should be residents of this state. Thus by a 
mere proviso, which seems to assume that the law was so before, the 
old rule was restored with respect to water companies and manu- 
facturing companies alone, whether organized under the general act, 
which contained no such provision, or under special charters which 
might or might not make such restriction. 
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This must have been found inconvenient by certain companies 
organized under special charters, for on February 29, 1879, (P. L. 
62,) by an act not a supplement to the general law, but entitled 
**An act respecting foundries and machine companies,’’ it was pro- 
vided that any such companies organized under any law of this 
state need not have a majority resident, but must have at least one. 

By an act of March 16, 1881, which was a supplement to the 
general law, P. L. 1881, p. 122, it was provided that it shall not be 
necessary for more than one of the directors of any cotton, woolen, 
chemical or other manufacturing company organized under any 
law of this state, to be an actual inhabitant and resident of this 
state, on condition that a certificate should be filed, designating 
the name and place of abode of the resident director. This 
assumed that for corporations generally it was required that some 
of the directors should live in this state, and for the relief of manu- 
facturing companies it provided that in their case it shonld not be 
necessary for more than one director to reside here. 

The result of this legislation seems to be that water companies 
must, under the act of March 29, 1878, have a majority of directors 
resident in this state; that manufacturing companies whether 
organized under the corporation act or any other act, either general 
or special, need have only one resident director, (act of March 16, 
1881,) and that as to other companies organized under the general 
corporation aet no requirement in regard to the residence of direc- 
tors is made. Companies organized under the land improvement 
act are required to have a majority of resident directors, Rev., p. 
567, and no change in this seems to have been made by subsequent 
legislation. The general laws for the organization of railroad and 
canal companies, and of street-railway companies, seem to make 
no restriction with respect to the residence of the directors. Com- 
panies formed under general law, not being water companies, nor 
manufacturing companies, are governed in this respect by the pro- 
visions of their charters. E. Q. K. 


MISCELLANY. 


NEW JERSEY SUPREME COURT. 


were understood. Opinion by Dixon, J. 
(Cases Decided at November Term, 1890.) Judgment reversed. 
Foley v. State. Judgment reversed. Robinson v. State. On indictment for ob- 
Conrad y. State. Judgment reversed. taining a thing of value by false pretences. 
Hasse v. State. On indictment for libel Held, that the signature to a certain receipt 
published in a foreign language. Held,that was not a thing of value. Opinion by 
the allegation that the words were published Dixon, J. 
is sufficient without the averment that they Baker v. State. On indictment for being 
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acommon scold. Conviction not warranted. 
Opinion by Dixon, J. 

Lehigh Valley R. R. Co. v. Blackford. 
Question of venue in action for damages to 
real and pearonal property together. Rule 
discharged. Opinion by Magie, J. 

Ward v. Hallett. New trial granted. 

McVey v. Grand Lodge. Representations 
and warranty on application for insurance. 
Rule discharged. Opinion by Chief Justice. 

International Printing Co. v. Knight. 
Verdict sustained. 

Jordan v. Laverty. Demurrer overruled. 
Contract between two persons for the benefit 
of a third may be rescinded by the two be- 
fore acceptance by the third. Opinion by 
the Chief Justice. 

Cooney v. Harney. Action for crim. con: 
Demurrer to plea of divorce puis darrein 
continuance sustained. Opinion by Magie, J- 

Bradner v. Graff. Demurrer overruled. 


Opinion by the Chief Justice. 

Combination Roll, &., Co. v. Taylor. Rule 
discharged. 

New York and Susq. R. R. Co. v. Trim- 


mer. A railroad company may maintain 
ejectment for lands condemned under general 
railroad act. Opinion by Chief Justice. 

Lippman v. Myers. Trespass de bonis as- 
portatis may be joined with trover for the 
same goods in an action of tort. Opinion 
by the Chief Justice. 

Rahway Savings Inst. v. Rahway. Action 
on bond of water commissioners. Demurrer 
overruled. Opinion by Magie, J. 

Kelly v. Ball. Demurrer sustained. No 
opinion. 

Price v. Doremus. Verdict not supported 
by the evidence. Rule absolute. 

Reed v. Central R. R. Co. Memorandum 
to be filed. 

State ex rel Dempsey v. Newark. Act 
authorizing division of city into wards to be 
coextensive with assembly districts held to 
be unconstitutional because not general. 

James Madison Drake y. State. Indict- 
ment for libel. Jury are judges of law and 
fact. Exceptions overruled. 

State, Trenton v. Trenton Horse R. R. Co. 
Ordinance requiring conductors on horse 
cars held valid. Opinion by Reed, J. 

Newark vy. Essex Club. Social clubs are 
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subject to the liquor license act of 1889. 
They make sales of liquors at retail within 
the meaning of the act. Opinion by Van 
Syckel, J. 

Board of Excise vy. Camden. Act held 
not bad for defect of title. Certain fees 
illegal. Reed, J. 

Brown v. Assessors of Rahway. Attach- 
ment for contempt against assessors refused. 
Reed, J. 

v. World Publishing Co. Adver- 
tising agent of foreign corporation not a per- 
son on whom summons can be served. Reed, 
J. 

Trustees of Free Public Library v. Board 
of Finance of Jersey City. Mandamus to 
levy tax granted. Reed, J. 

State, Lentry v. West Hoboken. Notice 
of ordinance held insufficient. Magie, J. 

Bigelow Co. v. Heintze, Sheriff. Trover 
evidence of conversion. Damages should 
have been nominal. Rule absolute. Opinion 
by Depue, J. 

Hoppaugh v. McGrath. Action by con- 
tractor against subcontractor on a building. 
Verdict in suit by owner as evidence of lia- 
bility and damages. Opinion in favor of 
plaintiff, but new trial ordered. Opinion 
by Depue, J. 

Bailey v. Brown, collector of Manasquan. 
Taxes on outlying borough lands affirmed. 
Opinion by Reed, J. 

McGeragle v. Broemel. Letter referred 
to as annexed to a contract should be ad- 
mitted in evidence, although it had become 
detached. Judgment reversed. Magie, J. 

Skillman v. Davis. Judgment affirmed. 

Lyon v. Newark. Johnson v. Newark. 
Resolution dismissing “call” members of 
Fire Department without notice held ille- 
gal. Depue, J. 

Sybel v. Lawrenz. 

Van Schapfer v. Town ef Union. 
ment for sewer set aside. 

Kelley v. Ball. Demurrer sustained. No 
opinion. 

Scheefel v. Irving. Confessed judgment 
may be entered on a bond, in spite of the 
act relating to bonds and mortgages, given 
for the same indebtedness. Reed, J. 

There were three opinions by Garrison, 
J., which were not announced, 


Judgment affirmed. 
Assess- 





MISCELLANY. 


NOT SO MUCH HASTE TO AD- 
JOURN THE CIRCUIT, 


It ought to be made a definite rule of the 
Supreme Court that no cases should be per- 
emptorily called for trial on the first day of 
the circuit term. There is always more or 
less routine business which may or may not 
interfere with the trial of causes. Counsel 
cannot tell until the court meets and the 
list is called how many cases there will be 
and whether their own cases are likely to be 
reached or not. It is not fair to parties or 
witnesses to compel them all to be present 
until there is a reasonable certainty of their 
cases being tried, and even though there 
may be but few cases on the list, and the 
Judge may be anxious to get away, it is best 
to devote one day to the arrangement of the 
business and to the argument of questions 
of law, and the trial of such cases as may be 
ready. 

When counsel have met the court, and it 
is known what cases are likely to be tried, 
definite arrangement can be made for the 
next day’s work. At all events, even if the 
rule requires cases to be ready the first day» 
the court ought not to adjourn for the term 
on that day if there are cases to be tried 
merely because they are not ready on that 
day. There are only three terms in a year 
and the people have a right to expect a 
Judge of the Supreme Court to remain in 
their county for more than one day in each. 

These remarks have been suggested by the 
adjournment of the Burlington Courts on 
the first day of the September Term because 
no cases were ready on that day. We can- 
not express an opinion on this particular 
case, but it seems to have caused surprise 
and indignation among the members of the 
Bar, and we understand that an earnest plea 
was made for another day for the trial of an 
important cause. 


ATTORNEYS AND COUNSELLORS. 


The examination of candidates for admis- 
sion to the bar closed at the Supreme Court 
on Nov. 6. The following, were admitted 
to practice as attorneys: 

Henry H. Stuhr, Jersey City; Nelson Y. 
Dungan, Somerville; John M. Croush, 
Trenton; Thomas B. Hall, Camden ; Claude 
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V. Guerin, Asbury Park; Charles M. Vree- 
land, Jersey City; Michael J. Hogan, Jer- 
sey City; Hiram O. Hance, Somerville; J. 
H. Winans, Asbury Park; John J. Waller, 
Hoboken; Marshall W. Van Winkle, Jer- 
sey City; Richard F. Henry, Elizabeth; 
Woerner Bruns, Jersey City; William D. 
Tyndall, Asbury Park; Thomas F. Bedle, 
Jersey City. 

The following received the counsellor’s 
degree : 

Samuel D. Oliphant, Edward Kenny, 
Alfred 8. Badgley, Joseph J. Summerill, 
Henry 8. Terhune, Edward J. Luce, William 
E. Florence, Lewis Starr and Willis P. 
Bambridge. 





LEADING ARTICLES IN EX- 
CHANGES, 


The American Law Review, September, Octo- 
ber, 1890. Review Publishing Company, 
St. Louis, Mo. 

Legal responsibility of trustees under cor- 
porate bonds and mortgages, or deeds of 
trust, by Robert Ludlow Fowler; Bentham 
and his School of Jurisprudence, by John 
F. Dillon: The Ideal and the Actual in the 
Law, by James C. Carter; Privileged Com- 
munications in suits between husband and 
wife, by Mary A. Greene; Stranger indors- 
ing note in blank, by Webster Street. 
Harvard Law Review, October, 1890. The 

Harvard Law Review Publishing Com- 

pany, Boston. 

A brief survey of Equity Jurisdiction, 
Part VI; Creditors’ bills, by C. C. Langdell ; 
On Contracts in Restraint of Trade, by 
Amasa M, Eaton. 

The Criminal Law Magazine and Reporter, 
September, 1890. Frederick D. Linn & Co., 
Jersey City, N. J. 

The prohibition of Sunday labor, by John 
D. Lawson. 

The Journal of Jurisprudence and Scottish 
Law Magazine, October, 1890. T. & T. 
Clark, Law Publishers, Glasgow. 
Mischievous Animals; Citizenship by 

Naturalization in the United States, from 

The American Law Review. 

The Albany Law Journal, November 1, 1890, 


Weed, Parsons & Co., Publishers, Albany, 
New York. 


Is there a law of the flag as distinct from 
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the law of the port, in respect to merchant 
vessels in foreign waters; Territorial Juris- 
diction ; The doctrine asserted by Mr. Web- 
ster; The law as to passing vessels; Expo- 
sition views of continental publicists ; Views 
of American publicists and jurists; Some 
declarations of executive branch of the gov- 
ernment; Adjudications of the Supreme 

Court; Practice of the English courts; 

What is the American policy and doctrine, 

by Alexander Porter Morse; Why Queen 

Elizabeth neglected Bacon; That Capias 

Utlegatum, by Appleton Morgan. 

The Central Law Journal, October, 1890. The 
Central Law Journal, St. Louis, Mo. 
Notes and bills; Exemption of pension 

money, by W.W. Thornton; Can courts 

appoint assistant prosecuting attorneys, by 

M. W. Hopkins ; Incidental powers of Na- 

tional Banks, by Nathan Newmark. 

Ourrent Comments and Legal Miscellany, Octo- 
ber, 1890. The D. B. Canfield Company, 
Philadelphia, Pa. 

Salmon Portland Chase, (with portrait) 
by W. D. Luckenback; The New York Bal- 
lot law, by Charles F. Tabor; The Dudley 
case, by W. A. Noods. 

The Irish Law Times and Solicitors’ Journal, 
October, 1890. 

Secret profits made by agents in relation 
to contracts between principals and third 
parties, Oct. 11, 18; Master’s liability to 
penalties for act of servants, Oct. 25. 

The New Ideal, November, 1890. The New 
Ideal, 196 Summer street, Boston. 

Crime and criminals, by Lizzie M. Holmes; 
The single tax, by William Lloyd Garrison. 





BOOK NOTICES, 





THE Doctrine oF EQuity,a commentary on 
the law as administered by the Court of 


Chancery by John Adams. Eighth edition 
by Robert Ralston, of the Philadelphia 
Bar. Philadelphia: T. & W. Johnson & Co. 
1890. 

It is nine years since the last edition 
of this standard work was published, and 
we are glad to have a new one with refer- 
ence to the latest cases. The book is one 
which does not get old, but it is always im- 
portant to know the tendency of recent de- 
cisions and to have the latest cases. In the 
present edition the editor has added such 
references and has rewritten some of the 
notes. The book is well printed. 

Tue LAw or CoLLATERAL INHERITANCE, 
LEGACY AND SuCCEssIVE TAXEs, embrac- 
ing the American and many English de- 
cisions, with forms for New York state, 
and an appendix giving the statutes of 
New York, Pennsylvania, Maryland and 
Connecticut, by Benj. F. Dos Passos. New 
York: L. K. Strouse & Co., 1890. 

Lawyers’ Reports ANNOTATED. Book 7. 
All current cases of general value and 
importance decided in the United States, 
state and territorial courts, with full 
annotation by Robert Desty, editor. Bur- 
dett A. Rich and Henry P. Farnham, re- 
porters. Rochester, N. Y.: The Lawyers’ 
Co-operative Publishing Company, 1890. 
This is a collection of selected cases. We 

have frequently noticed this series of re- 
ports. The editor has had long experience 
in work of this kind and in these reports we 
find that he has done his work well. The 
annotations as a rule are very good, and the 
subjects which he has selected for his notes 
are important. The printing, paper and 
type however are not as clear, good and dis- 
tinct as they ought to be. 

We use these reports continually and 
find them of great practical value in our 
work and practice. 
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